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Toronto, Ontario
--- Upon commenci ng on Monday, October 17, 2005
at 9:45 a.m
REG STRY OFFI CER  Order, please.
Al rise.

Pl ease be seat ed.

Good nor ni ng.

The case for hearing today is in the
matter of the conplaint filed under sections 13.1 and
14.1 of the Canadi an Human Rights Act by Richard
War man, dated Septenber 7th, 2003 agai nst Tomasz
W nni cki, and as anended in the Tribunal's Ruling on
July 11th, 2005.

The conpl ai nant al | eges that the
respondent has engaged in a discrimnatory practice on
the grounds of religion, race, national or ethnic
origin, colour and retaliation in a matter relating to
t he usage of a tel ecommuni cati ons undert aki ng.

The Presiding Menber of this Inquiry
is Karen Jensen.

The Tribunal will now resune.

M5 SH : Good norning, Madam Chair
My nane's Chi-Kun Shi, |'mappearing for the first tine
on behalf of M. Wnnicki.

THE CHAI RPERSON:  Good norni ng. Thank
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you.

Well, good norning to all. W are
here, as was nentioned, to resune the hearing of the
conpl aint against M. Tomasz W nni cki involving
al l egati ons of the comunication of hate nessages and
al so all egations of retaliation against the
conpl ai nant .

| adjourned the matter on July 9th to
provi de counsel for M. Wnnicki with tine to prepare
the case. Dates were set then for resunption of the
hearing for today and continuing on through until the
end of the week.

So, since the adjournnent in July we
have had an issue which has arisen with respect to the
di scl osure of a docunent. That docunent consists of
t he speaking notes prepared by M. Warman for a speech
that he delivered at a conference in 2005 in Toronto.

Ms Shi requested these notes, M.

War man and the Canadi an Human Ri ghts Conm ssi on
objected. | then directed that M. Warman di scl ose the
not es.

M. Warman delivered his notes on
Cctober 12th as required by the Tribunal. He included
a request for further direction fromthis Tribunal with

regard to the use of these notes.
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| provided directions which were
essentially making explicit that which is inplicit in
t he conpel | ed production of docunents; that is, when
docunents are conpelled to be produced by a Tribuna
such as this there is an inplied undertaking that that
docunent will not be used for any other purpose than
the litigation.

As master of this process here before
the Tribunal, it was ny view that this was the nost
expedi tious and appropriate way to proceed in the
ci rcumnst ances.

The docunent in question was sent to
the parties as quickly as possible to give all parties
an adequate opportunity to prepare to neet the nerits
of the case.

However, | want to be very clear that
| amvery open at this point intime to receiving
argunent and, indeed, if it is deened appropriate,
evi dence as to why the inplied undertaking either
shoul d not apply or why M. Wnnicki should be relieved
fromthe application of this rule.

| ndeed, we can take as nuch tinme now
as you see fit to have a full airing of the issue.

So, Ms Shi, | think what | am going

to do is start by giving you an opportunity now to make
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any argunments or subm ssions that you may fee
appropriate with regards to the application of the
i npl i ed undert aki ng.

M5 SHI : Thank you, Madam Chair.

My concern, as you know, that in ny
| etter dated October 13th to both the Tribunal and to
t he Conmi ssion wasn't so much the substance of your

direction but the manner in which it was obtained, ex

parte.

And | was al so troubled by the fact
t hat even though the same norning when -- the sane day
when the direction was issued -- and it was issued |

bel i eve at around 3:30 or four o' clock in the afternoon
-- that norning I wote Conm ssion counsel asking
about the whereabouts of that speech because, of
course, the production was |ate.

Your direction had stipul ated that
t he speech was to have been discl osed on Cctober 12th,
and so | wote Ms Maillet on Cctober 13th, norning, 10
o' cl ock, asking for the whereabouts of that speech, and
even at that point Ms Maillet did not disclose to ne
that a request for direction is in the working.

And it's especially troubling because
that direction affects not only ny client but ne as

well as a | awer.
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And |1'm al so troubled that the
Tribunal issued a direction that the speech was to have
been di sclosed on the 12th, it was not disclosed until
the 13th and no expl anati on nor extension was ever
given, not to ny know edge anyway.

And just purely housekeepi ng, Madam
Chair, 1'd just like to, for the record, point out that
M. Warman forwarded his speech to the Tribunal Cctober
11th not the 12th, according to his letter.

So, ny concern is that this my be a
pattern of conduct, and it's a little bit ironic that
after I send ny letter on Cctober 13th conpl ai ni ng
about not being inforned as to sonme of the proceedi ngs,
| receive fromthe Tribunal an e-mail advising nme that
ny letter had been forwarded to the Comm ssion and to
t he conpl ai nant.

Now, if only the Tribunal would have
been just as diligent about doing that for me with
respect to communi cation fromthe Comm ssion or the
conplainant to the Tribunal.

There is at | east an appearance of
| ack of even handedness.

And if | may just quickly hand up a
few case | aw about what the court has said about ex

parte communi cation in | egal proceedi ngs, which
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submt that this is one, if | may hand it up
This is the Taylor case, the Federal
Court of Appeal s decision which the Suprene Court of
Canada uphel d.
It says on paragraph 38:
"The determ nation that a person
or group has..."
THE CHAI RPERSON: Just a m nute until
| find the page.
MS SHI: Yes, of course. |It's page
14.
THE CHAI RPERSON: | have got it.
M5 CHI - KUN SHI
"The determ nation that a person
or group has contravened
subsection 13.1 is nade by a
Tribunal after a hearing which
nmust be conducted according to
t he requirements of natural
justice."
And in the case of Tobiass -- |
apol ogi ze, it looks as if ny assistant had not produced
copies, | will provide copies |later today to the
parties. | apol ogize.

But if | could just read fromthe
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Suprenme Court of Canada decision in Tobiass. It
di scusses principles of professional conduct that nust

be observed in order to maintain the appearance of

"First..."

And this is paragraph 74:

"First, and as a general rule of
conduct, counsel for one party
shoul d not discuss a particul ar
case with a judge except with

t he know edge and preferably
with the participation of

counsel for the other parties to

t he case.”

And then in paragraph 75(2):

"And again, as a general rule, a
j udge shoul d not accede to the
demands of one party w thout

gi ving counsel for the other
parties a chance to present

their views."

That's fromthe case of Mnister of
Citizenship and Immgration v. Tobiass, 1997, S.C. J.
said, | apologize that | don't have

the parties, which | will provide later
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t oday.

THE CHAI RPERSON:  Ms Shi - -

M5 SHI :  Yes?

THE CHAI RPERSON: -- if I maght just
i nterrupt your subm ssions at this point.

| understand your point conpletely
and I think that what | was trying to say in nmy opening
address was that the direction that was given was
appropriate, in ny view, at the tine given the |ateness
of the disclosure, the inpending hearing dates and your
need to have all of the docunments at your disposal so
as to prepare for the nerits of the case.

However, at this point intime -- and
| would Iike you to focus your subm ssions on that at
this point -- is, | understand what you are sayi ng and
| don't think there is any need to go any further with
t hat .

At this point intinme, | would Iike
to hear if you have -- | amnore than open to the idea
of hearing your subm ssions regarding the application
of the rule and whether or not, in fact, you are
applying for relief against the application of the
rul e.

M5 SHI: Well, Madam Chair, nmy answer

is that | really hadn't thought about the substance of
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the direction.

THE CHAI RPERSON: Have you had tine
to think about it now?

M5 SHI: No, | haven't had tinme to
think about it. | got this speech and notice of this
ex parte comuni cation on Thursday at around four
o' clock and, no, | haven't had tinme to think about

t hat .

But | can tell this Tribunal that |I'm

much nore troubl ed about the manner in which the
di rection was rendered.

Respectfully, Madam Chair, it is ny
subm ssion that when the matter came before this
Tribunal, doesn't matter what tine or what part of
proceeding is at, there sinply should not be any ex

parte communi cation, period, unless there's a

justification that sonmehow there is harmto be incurred

fromletting me know about this application for
directions, which | assunme that nobody is arguing.
VWhat | hear fromthis Tribunal, and
fromyou Madam Chair, it was a tinme factor and, with
all due respect, that cannot be a reason for this ex
parte conmmuni cati on.
| could have been reached on the

phone. It would have been a sinple matter, if the
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Tribunal or the Comm ssion had copied ne the
comuni cation. | will submt it's not an issue of
time, it would have taken no tinme at all to notify me.

THE CHAI RPERSON: Wth all due
respect, Ms Shi, | hear your point on this matter and I
think that the point that | amtrying to nake, that |
am not hearing you respond to, is that the opportunity
is still there now for you to provide ne with your
input on this and, if necessary --

M5 SHI : Well, my answer --

THE CHAlI RPERSON: Excuse ne.

M5 SHI:  Yes.

THE CHAI RPERSON: -- if necessary,
nodi fications to directions can be given.

But | would ask you now to spend sone
time -- you can certainly have the tinme you need during
break to put your mnd to the issue, and if there are
any reasons why you think the rule should not apply, or
that relief should be granted agai nst application of
the rule, please feel free to bring those argunents and
subm ssions forward to nme at that tine.

M5 SH: | will do so. | wll do so.
| have advised this Tribunal that | haven't had tine to
| ook into that aspect, however, | will do that.

However, | do have this issue of an
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appearance of bias that | would like the Tribunal to
address, and what |'masking for at this point is that
both the Tribunal and the Conm ssion provide nme with
full disclosure of its conmmunications records.

| would like to have a ful
investigation as to whether this kind of ex parte
conmuni cation has occurred before, and then I wll
confer with nmy client as to see what are the
appropri ate renedi es.

Madam Chair, with all due respect, |
don't believe your offer to reconsider the direction
addresses the point of the conduct that has occurred to
dat e.

In ny view, it has tainted these
proceedings and it has raised the issue as to whet her
my client is to receive procedural fairness and natural
justice, and I would like to get to the bottomof this.
That's what |'m asking right now.

And if | could receive -- | assune
the file being here, and the Conm ssion with its
resources and the Tribunal, it would not be a | ot of
work to provide nme with a copy of these records. And
all I would need is overnight.

If | get the records today, | would

be quite prepared to advise the Tribunal tonorrow as to

StenoTran



© 00 N o o A~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N O

233

my position on the issue of appearance of bias and on
the i ssue of the substance of the direction.

THE CHAI RPERSON: | am not cl ear what
you are asking for. You are asking for a copy of all
docunentation on the file?

M5 SHI: No, just the conmunicati ons.

THE CHAI RPERSON:  Communi cati ons on
file. Are you naking a notion at this tine regarding
bi as?

M5 SHI: |'mnmaking a request -- no,
|"mnot, not yet. |[|'masking for a disclosure of these
records so that | can fully assess the situation and
confer with ny client.

THE CHAI RPERSON:  So, what you are
requesting is a copy of all of the comunications, and
then am | hearing you that you want the entire day --
you want the hearing adjourned so that you can spend
the day reviewi ng the correspondence?

M5 SHI: No. Well, depending on what

time -- well, | should say this, | think until I've had
time to review the records, | do not believe it would
be appropriate for the hearing to continue, and all |I'm
asking --

THE CHAI RPERSON:  So, you are asking

for an adj ournment ?
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M5 SHI: Well, I'"masking for the
di scl osure and |I'masking for a chance to look at it.

If you call that an adjournnent; |

woul d call that a slight delay of one day. Al | need
is overnight. |I'massuming that | can get the records
t oday.

THE CHAI RPERSON:  You are saying that
if you got the records today, you would need an entire
day to review them and, in your subm ssion, we could
not proceed with the hearing.

M5 SHI: Well, | think that | warrant
the 24 hours. | don't think asking for 24 hours to
determ ne an i ssue of such fundanental inportance is
excessi ve.

THE CHAI RPERSON:  Are those your
subm ssi ons?

M5 SHI:  Yes.

So long as I'"'mon ny feet, if | my
just bring to your attention another housekeeping
matter.

| have advi sed Conm ssion counsel Ms
Maillet of this. | just received yesterday a video and
"' m seeking the Tribunal's |eave to produce it as part
of our materials.

It is a docunentary, | believe, nade
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by sone journalist of an incident where M. VWarman --
and, by the way, | have seen the video nyself, so..

What it shows is M. Warman
counsel ling someone to conmt a crime; nanely, throw ng
a pie at a person called David Icke at a book signing
in Vancouver, | believe, on or about 2001.

And that counselling was successful,
the pie was throwmn, M. Icke was assaulted.

What ny client has done is he's cut
out excerpts. It was a rather long program these are
t he excerpts.

And, to tell the truth, I've seen the
whol e video on the tape -- | haven't seen the excerpts
yet -- but I"min your hands as to whether you woul d
rather | produce a DVD of the entire thing or would the
excer pt do.

And | have advised Ms Maillet that I
amquite aware the position that this puts her in and
it wll be only fair tolet Ms Maillet, if she so
chooses, to re-open the exam nation-in-chief of M.
Warman, and not just with respect to this DVD, |I'm
aware that a | ot of docunents were produced after
August 8, 2005 and, to the extent she would like to
conduct any in-chief -- further in-chief on them | am

quite agreeable to that.
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THE CHAI RPERSON: So, this is late
di scl osure at this point?

M5 SHI: Yes, it is.

THE CHAI RPERSON:  Thi s has not been
provi ded to the conpl ainant or the Conmm ssion?

M5 SHI: Ch, | understand that,
that's why |I'm seeking | eave of the Tribunal.

| would submt that it's a rather
i nportant piece of information because it is, ny
subm ssion, simlar to why M. WAarman's associ ati on
with the ARA may be relevant, M. Warman counselling
sonmeone to conmit a violent crine, in ny respectful
subm ssi on, and successfully, is relevant to his
heari ng.

The Al berta -- | believe it was the
Al berta Superior Court has ruled that throwing a pie at
sonmeone, in that case at the Premer, Ralph Klein, is
an assault and the accused received 30 days in jail.

So, it's nmy respectful subm ssion
that it is relevant, and if we allow Ms Maill et
overnight also to take a | ook at the video to
determine -- if she needs nore tine, |I'malso anenabl e
to that, to re-open exam nation-in-chief, I would
submt there is no prejudice to her and, of course, |

rely on the Canadi an Human Ri ghts Tribunal rul es of
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procedure that -- section 1(1)(c), that all proceedings
be conducted as informally and expeditiously as
possi bl e.

| think this is an exception to the
production rule that should be made under the rules as
there is no prejudice and it is a piece of information
that may be relevant to the hearing.

THE CHAI RPERSON: Wil e | have you on
your feet, and this may not be the best order, but I
woul d i ke you to speak a little bit nore pointedly to
the rel evance of this piece of evidence.

M5 SHI: Well, it is -- Madam Chair
| would submt that | actually am-- have been
surprised that the rel evance of this issue had been
guest i oned.

It seens to nme that the |egislation
that we're working under deals with sonething that
actually is quite far away fromthe actual comm ssion
of violence and crines, and yet this hearing purports
to prevent it or to renedy it, and so it is, if | may
say -- | pause because it seens very harsh to say -- it
really will be a nockery to these hearings if it wll
count enance a conpl ai nant showi ng up, a conpl ai nant who
has incited other people to commt crines.

O, if I were to use the | anguage of
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section 13, it has gone way beyond exposing people to
hatred and contenpt, he's counsell ed people
successfully to commt crine and associ ated hinsel f
with violent groups that have ny client as a target.

THE CHAI RPERSON: Are you naki ng sone
ki nd of abuse of process argunent, or clean hands
argunent; is that --

M5 SHI: Well, abuse of process,
cl ean hands, a fundanmental sense of justice and
fairness, and it is ny respectful subm ssion that the
integrity of this Tribunal is at stake. That's why I
used the word nockery.

And it goes directly to the
credibility of the conplainant who is claimng that he
suffered damages in pain and suffering for nessages.

Well, this is the sane person whose
sensitivities has no trouble counselling people to
commt a crime, and you wll see the video |aughing and
posting pictures of ny client to a group that even a
police officer testifying in open court |abel as a
vi ol ent group.

So, for all of the above reasons,
Madam Chair, | would submit that not only it's
rel evant, but the Comm ssion and the Tribunal, as

public bodies, ought to be very, very concerned about
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count enanci ng that kind of conplainants, their com ng
before the court, |let alone be very sceptical of such
conpl ai nt s.

THE CHAI RPERSON:  Thank you.

M5 SHI : Thank you.

THE CHAI RPERSON: ©Ms Mail | et.

M5 MAILLET: Yes, Madam Chair.

I"mgoing to reply to a few points
that my friend has nade.

Firstly, beginning with allegations
against M. Warman here. There has been no evidence
what soever that M. Warman has conmtted a crinme. |
find that to be a bit inflamatory. He's not been
convi cted of anything, he's not been charged with
anyt hi ng.

Wi ch brings ne to ny next point and,
that is that the nockery here, Madam Chair, wll be if
this Tribunal is |led down a path that detracts fromthe
real issues before you

The real issues before you is whether
or not M. Wnnicki comuni cated hate nessages on the
internet. Wth all due respect to ny friend, | sense
that there is a desire to detract fromthe real issues
before this Tribunal

We can deal with danmages when it is
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appropriate, we can deal with M. Warman's credibility
when it is appropriate; however, to turn this hearing
into a crimnal trial against M. Warman, | submt, is
totally inappropriate.

As well, with respect to the bias
issue, it's our subm ssion that there's absolutely no
evi dence before us here that there is an apprehension
of bias on behalf of this Tribunal. As you stated to
Ms Shi, the direction given to Ms Shi was sinply making
explicit what is inplicit, and that is her |egal and
her professional obligations.

It's our subm ssion that to allow M
Shi to now go on a fishing expedition |ooking through
records woul d be an unnecessary del ay and, again, an
abuse of this Tribunal's process.

Ms Shi did not continue to read at
par agraph 38 of Tayl or, which indicates:

"A conpl aint cannot be referred
to a Tribunal unless the alleged
transgressor has been inforned
of and afforded an opportunity
to respond to the conplaint and
t he evi dence upon which the
Conmi ssion intends to decide."

It's our submission that that is what
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natural justice is.

If Ms Shi wants to be given an
opportunity to reply to what her |egal and professional
obligations are, then you are giving her a conplete and
full opportunity to do so at this point.

It's our subm ssion to allow Ms Shi
to now go through all of the correspondence between the
Tribunal and the parties and to delay the matter again
woul d be i nappropriate.

Those are ny subm ssions. | don't
know i f M. Warman has any subm ssions to nake.

THE CHAI RPERSON:  Thank you, Ms
Mail |l et.

M. Vr man.

MR. WARMAN: Wth regard to the issue
of a further delay of the hearing, | think the fact of
the matter is, is that M. Wnnicki, pursuant to
di scl osure, has received copies of all correspondence
bet ween t he Conm ssion and the Tribunal, including any
copi es of correspondence that | submtted to the
Tri bunal .

| think the question is, having gone
t hrough, no doubt with her client, those docunents, ny
perspective is, is that Ms Shi is fully aware of any

communi cation that has transpired between the
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Comm ssi on, nyself and the Tribunal .

| adopt Ms Maillet's subm ssion with
regard to the fact that Ms Shi is welcone to nmake
subm ssions to the Tribunal wth regard to what extent
the inplied undertaking should apply or what that
shoul d entail .

| think nost seriously, though, is
that this is the second tine that unfounded allegations
of crimnal conduct have been nmade against ne by M
Shi. I find that unprofessional. | think it's a very
serious matter to make those kinds of unfounded
al | egations, especially when claimng to have seen
evi dence and know ng, having seen the video nyself,
that that allegation cannot be substanti ated.

So, | think really the abuse of
process conmes down to the hurling of unsubstanti ated
attacks on ny integrity as an officer of the court, and
al so maki ng these kinds of |udicrous allegations of
crimnal conduct.

So, | think really a lot of what this
comes down to is that where there is a weakness in a
| egitimate defence, there is often an effort to
revictimze the victimand to attack the conpl ai nant.

So, | think, in ny respectful

subm ssion, that that is what this anmbunts to.
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THE CHAI RPERSON:  Thank you, M.
V\ar man.

M5 SHI: M Jensen --

THE CHAI RPERSON:  Ms Shi .

M5 SHI: Madam Chair, if | may, a
very short reply.

THE CHAI RPERSON:  Yes.

M5 SHI: On the issue of delay, I'm
not envisioning any overall delay. This matter was
schedul ed for five days and | intend to finish within
that five days. So, there is going to be no del ay.

And M. Varman submtted that we have
received all correspondence between the Conm ssion and
the Tribunal. [I'mnot too sure how he's in a position
to know that, unless he's privy to the files that |'ve
asked for, which | assunme that he is not.

And as to his allegation against ny
| ack of professionalism it will -- it really
hi ghlights the fact that why the Tribunal needs to see
this video because it really speaks for itself.

And if the Tribunal is to decide on
whet her there has been any abusive use of this process,
it wll have to take a | ook at this video.

Those are ny subm ssi ons.

THE CHAI RPERSON:  Thank you.
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Al'l right. | thank you all for your
subm ssions on these very inportant issues.

| think what is appropriate nowis
that we will take a recess for 20 m nutes or so and |
will reflect on these matters and we will conme back to
you in due course, in 20 mnutes, and | will resune.

REG STRY OFFI CER  Order, please.

--- Upon recessing at 10:17 a. m
--- Upon resumng at 11:15 a. m

REA STRY OFFI CER:  Order, please. Al
rise. Please be seated.

THE CHAI RPERSON: Well, | amsorry to
have kept you waiting. | realize | was going to be
| onger than the 20 m nutes that | had set aside, but I
t hi nk that issues have been raised that are of
fundanmental inportance and it is really worth spending
some tinme thinking things through.

Ms Shi has raised concerns that she
was not given an opportunity to speak to the inplied
undertaking rule at the appropriate tine.

| provided an explanation as to why,
as the master of the proceedings here, | felt that it
was necessary to issue the directives that | did, but |
understand Ms Shi's concerns and that is why, at the

outset of this hearing, | stated that | was very open
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to the idea of receiving subm ssions and, if need be,
evi dence regarding the application of the rule.

And | asked Ms Shi if she wanted to
t ake advantage of the opportunity at the nonent to
speak to that, so that any potential hardship that was
created, or defects that m ght have been created as a
result of the previous directions could be cured by
providing a full and anple opportunity at this point to
speak to those issues.

Ms Shi indicated at that point that
she was not prepared to proceed to discuss the
application of the rule or any potential relief against
the rule that she m ght be wanting for herself and her
client.

| would Iike to indicate at this
point intime that | amprepared to grant an
adj ournnment so that she has anple tine to consider this
i ssue, so that any potential hardship that has been
created as a result of the previous week's ruling can
be dealt with at this tinme and dealt with and renedi ed.

So, that is there and I will ask M
Shi to speak to that in a nonent.

However, Ms Shi has al so said that
she wants nore than this, that those assurances and

opportunities to speak to the issue are not sufficient
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and that she wants copies of the docunents on the
Tribunal file to ensure that M. Wnnicki has been
apprised of all matters that have been dealt with by
the Tribunal on this issue.

Qut of an abundance of fairness and
good will on the part of the Tribunal, | amprepared to
have the Tribunal Registry O ficer prepare a |ist of
all docunentation -- of all correspondence, rather, on
the file, and I will have the Registry O ficer provide
that to Ms Shi as soon as possible, and | anticipate
that that would be within a couple of hours' time, so
that she can then cross-check her file against the |ist
that is provided and then may request any docunent that
is mssing fromher file that is on the Iist of the
Tribunal ' s correspondence.

The reason that | am providing the
list is that there are issues of confidentiality of
addresses and there will be a need to white out a good
deal of the information, a good bit of the
correspondence in order to protect confidentiality.

So, | amnot at this point going to
rel ease all docunentation, rather, there will be a
conplete list provided to counsel for M. Wnnicki.

So, that is ny ruling with respect to

t hat aspect of the notion -- or, rather, the issues
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that were raised at the outset.

Wth regard to the video tape and the
excerpts thereof, | have decided that there may be sone
arguabl e rel evance to those vi deo tapes.

Ms Shi has spoken about the potential
of the material in the video tapes to go to the issue
of M. Warman's credibility, specifically regarding his
request for conpensation for hurt feelings.

So, | find that on that basis there
is some arguabl e relevance to the video tape.

Having said that, it is clear in |aw
t hat having decided that there is arguabl e rel evance
for the purpose of disclosure, we may need to revisit
that issue when it conmes to the adm ssibility of the
docunent in evidence.

At this point in tine, given the
| at eness of the disclosure, it would be appropriate --
and I think Ms Shi acknow edged this -- to grant tine
to the Comm ssion and M. Warman to prepare to deal
with this docunent -- or, to deal with this piece of
evi dence.

Ms Shi al so raised the issue of
excerpts versus the full docunment. | think it probably
goes without saying that it is preferable to have the

entire docunent, to have the entire record -- document
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isn'"t the appropriate word in this case -- but the
entire video tape so that counsel may ensure that there
hasn't been anything left out that is of relevance to

t heir case.

So, | amgoing to rule that that
docunent be reviewed by counsel, by all counsel, that
M. Warman and Comm ssion counsel be granted the
appropriate anmount of tinme to |look at that and that we
wi Il adjourn the hearing in order for these matters to
be dealt with

| amanticipating that it shouldn't
take the entire day, but I amopen to subm ssions on
the part of counsel for all parties as to howlong this
adj ournment for the various different issues that I

have outlined shoul d take.

So, | think perhaps we could begin
with Ms Shi.

M5 SHI: Sure. Thank you, Madam
Chair.

In terms of the list of docunents, if
| could get it today, then ny file isn't here, I would

need to go back to the office to put one against the
other, but | could be ready first thing tonorrow
nor ni ng.

So, that deals with the
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correspondence.

In terns of the video, | was just
conferring with ny client as to howlong it will take
himto do the diskettes. |If I may just have a nonent,
because obviously the Comm ssion's tinme line wll
depend on how soon they get the diskettes.

THE CHAI RPERSON: | was under the
i npression actually that the video was ready right now.

M5 SHI: Wll, the video is. This is
the whole thing, this is the excerpts.

THE CHAI RPERSON:  No, but what | said
is | prefer the entire video to be produced.

M5 SHI: That's right, and so we have
to make copies of this one as well.

THE CHAI RPERSON: A copy, right.

M5 SHI: But what | could do is, this
one contains all the scenes that | intend to use. |
coul d produce these now while ny client will arrange to
have the full docunentary put on DVDs for everyone and
produce them as soon as possi bl e.

Not being very well versed in this
technol ogy, | don't know exactly how long it will take,
but I will say this, I amnot going to raise any
objection as to how much tinme the Conmm ssion or M.

Warman's going to require because | understand that
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t hey shoul d be given enough tine to review this.
So, if I may just confer with ny
client about how long it would take to produce this.
THE CHAI RPERSON: | have a coupl e of

nore questions for you as well --

M5 SHI :  Yes.

THE CHAI RPERSON: -- before you do
t hat .

M5 SHI :  Yes.

THE CHAIRPERSON: One is that, wll
you be taking advantage, |1'd like to know right now, of

the opportunity to nmake subm ssions regarding the

i mpl i ed undert aki ng?

M5 SHI: Absolutely. I'msorry, |
negl ected to advise the Tribunal of that. | fully
intend to have -- to deal with the issue about both the

appearance of bias and the direction itself in ternms of
the inplied undertaking within 24 hours, or overnight,
so long as | have it, neaning if | get the |ist sone
time today, then by tonmorrow norning | will deal with
it, just so long as | have an overnight period of tine.
THE CHAI RPERSON: | think probably,
we will hear fromcounsel for the Comm ssion, but it
may be that the better format m ght be to produce a VHS

copy, | don't know, we will see, but...
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M5 SHI: It may be faster. As |
said, I'mconpletely ignorant on that front and cannot
assi st.

THE CHAI RPERSON:  Thank you.

kay. Ms Maillet.

M5 MAILLET: Yes, Madam Chair. |'m
really not that interested in having the excerpts, if
we could sinply have a copy of the full video.

THE CHAI RPERSON: I n what fornat?

M5 MAI LLET: Geez. |I'mjust trying
to think of where we can view this.

THE CHAI RPERSON: My thoughts were
that you could perhaps viewit in your hotel room as
i nconveni ent as that may be.

M5 MAI LLET: NMm hmm

THE CHAI RPERSON: | nean, that w |
be a matter of informng yourself about what is
avai l abl e at the...

Al so, there are lap tops that can
play DVDs. | don't know whether you have access to
that or whether the VHS systemat the hotel roomw |
allow you to viewit.

M5 MAI LLET: Perhaps if in the next
l[ittle while | could look into that, advise Ms Shi, she

can be contacted in the next very short time frame as
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to what technology | have access to and that can help
her determ ne how she could copy the video.

M5 SHI: That will be helpful. And
perhaps the break is a really good idea, because what
we could do then is to look into whether there's sone
possibility of even having it ready sone tinme today.

| could arrange to have it couriered
to wherever Ms Maillet asks ne to, and she coul d have
tonight to ook at it and we can take a | ook at where
we are tonorrow norning, perhaps.

THE CHAI RPERSON:  Thank you.

M. Varman?

MR. VARMAN:  No, | have no
subm ssi ons.

THE CHAI RPERSON:  All right. So,
what you are proposing then is a short break now to
di scuss what ki nds of arrangenments could be nmade in
terns of the video and the accessibility of view ng
equi pnrent and then cone back, or should we adjourn at
this point and --

M5 SHI: [I'min your hands, Madam
Chair.

| was thinking, nmaybe even have an
early lunch because that would give us a little bit

nore tine to look into it.
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But, I"min your hands.

M5 MAILLET: Yes. It's just a matter
of contacting my hotel and seeing what equi pnment they
have that | have access to there.

So, if we could, in fact, possibly
break for lunch that m ght not be a bad idea.

THE CHAI RPERSON:  Ckay.

Let's break for lunch then, and then
we wll resune sinply to deal with the housekeepi ng
matters of what format the video should be in and when
the list wll be available to you -- and, of course, it
will be made available to all parties -- and then we
wi Il adjourn for the remai nder of the day to resune
t onorrow nor ni ng, and tonorrow norning we wll
determ ne where everybody is at in terns of
preparation.

| should say that although it sounds
as though it is going to be quite nanageable to
conplete the case within the remai ning four days, you
know, it is always difficult to anticipate what Kkinds
of issues may conme up and so on.

So, to the extent possible, if you
are ready to go tonorrow with whatever issues, whatever
noti ons, subm ssions you want to make on the

out standing i ssues, | would appreciate that, so that we
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can proceed then to the nerits of the case.

Oh, good point. \When are we
returning?

Let's say a short lunch break. Wuld
12: 30 be adequat e?

REG STRY OFFI CER  Order, please.

--- Upon recessing at 11:30 a. m
--- Upon resumng at 12:35 p. m

REA STRY OFFI CER:  Order, please. Al
rise. Please be seated.

THE CHAlI RPERSON: Good afternoon. A
rather hurried lunch, | would inagine.

So, we were to resune now to di scuss
just the arrangenents for this afternoon and for
proceeding with matters.

| am advi sed by the Registry Oficer
that, in fact, it may be only necessary to have four
copies of the video produced, so that may nmake matters
somewhat sinpler.

M5 SHI: Madam Chair, |'m happy to
report that nmy client had been able to secure a prom se
froma VHS dubbing place that they could have at | east
three copies ready by three o' clock today and, so,
have made arrangement with Ms Maillet that we will get

in touch and I will see that one copy gets to her.
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Wth the Chair's leave, | may bring
the Tribunal's copy or the rest of it tonorrow norning.

THE CHAI RPERSON:  That's fine.

M5 SHI : Thank you.

THE CHAI RPERSON: How have
arrangenents gone then in terns of the view ng of the
vi deo?

M5 MAILLET: Yes. Well, and firstly,
| may want to check with M. Warman that one copy to ne
is sufficient, we can possibly viewit at the sanme
time, since he is a separate party.

THE CHAI RPERSON:  Mm hmm

M5 MAILLET: | nade a phone call to
the hotel, I wasn't able to get in touch with their
vi deo people, it's an answering nmachi ne. However,
whet her the hotel has one, we could always rent one, so
it's not a problem

THE CHAI RPERSON:  All right.

So, Ms Shi, if | amcorrect then, you
will be able to get three copies which would all ow both
parties to have a copy, am| correct?

M5 SHI: Yes, that's ny
under st andi ng.

Now, | guess | neglected to ask where

| should send M. Varman's copy, should it sinply go to
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Ms Maillet, or where would M. Warman like me to send
it.

MR WARMAN: In fact, that's fine,
can just -- | can view the copy of the Comm ssion this
evening and then accept the copy tonorrow when it's
brought in.

THE CHAI RPERSON:  Ckay.

M SHI: Wiat | will dois | wll
send two copies to Ms Maillet, then one is for M.

VWar man.

THE CHAI RPERSON:  Good.

| am al so advi sed by Carol Ann
Hartung, the Registry Oficer, that she will probably
be able to conplete the Iist of docunments within an
hour or so's time and there has been, apparently, sone
agreenent to receive the docunent in electronic format,
so that will facilitate the distribution of that.

Then with regard to any particul ar
requests for docunentation that may not be on the
file -- as unlikely as that may be -- if thereis a
request, | am assunming that you can nake that request
el ectronically by e-mail to Ms Hartung and then she can
make arrangenments to have the docunents in question
copied and sent to the appropriate place.

M5 SH : Yes, | shall do that. Thank
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you, Madam Chair.
One last thing is, | wonder if the
Regi strar is reachable by phone in case | need to

confer with her. | know that you're travelling.

s there a nunber where | could reach

her at |ocally?

THE CHAI RPERSON: There is. The
Registry O ficer, Ms Hartung you are speaking of ?

M5 SHI : Yes, yes.

THE CHAI RPERSON: | think probably in
the circunstances the best way m ght be through e-nail
We all have bl ack berries.

M5 SHI: Sure, I'lIl try that first
and then we'll go fromthere.

THE CHAI RPERSON:  Actually, | think
that woul d be even better than phone just because |
know she is on e-mail just as nmuch as phone.

M5 SHI : Ckay.

THE CHAI RPERSON:  All right. So, if
that is sufficient...

Unl ess there are any other matters
then, we will adjourn for the rest of the day and be
back here tonorrow at 9:30, at which point we wll
proceed with the matters -- the issues that have been

rai sed today.
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REG STRY OFFI CER  Order, please.

--- \Wereupon the hearing adjourned at 12:40 p. m

to resune on Tuesday, Cctober 18, 2005

at 9:30 a.m

HEREBY CERTI FY, to the best of
ny skill and ability, that the
foregoing is a true and accurate

transcript of the proceedings.

Beverl ey R{Di || abough, C S R
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