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Cakville, Ontario
--- Upon commenci ng on Wednesday, Novenber 17, 2004
at 2:10 p. m
REG STRY OFFI CER  Order, please.
Al rise.

Pl ease be seat ed.

THE CHAI RPERSON: M. Kul bashi an?

MR, ALEXAN KULBASHI AN: |' m done.

THE CHAlI RPERSON:  Ah. ..

---(Laughter)

MR. ALEXAN KULBASHI AN: | had tinme to
review a | ot of things, so...

THE CHAI RPERSON:.  So, even from
yesterday's conversation you' ve reviewed your materi al
and you feel no further questions are necessary?

MR. ALEXAN KULBASHI AN: It was j ust
kind of pointless at this point, so...

THE CHAI RPERSON: | want you to be
clear, I want you to be confortable in your decision.

MR. ALEXAN KULBASHI AN:  Well, we are
confortable at this point.

It's like, if we're going to get
answers like, | don't renmenber, so it's |like, you know,
kind of some of the questions we were going to ask, so

there was no point.
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THE CHAI RPERSON: | want you to be
confortable in your decision, that's --

MR, ALEXAN KULBASH AN:  We're
confortable in our decision.

THE CHAlI RPERSON:  Fi ne.

So then, re-exam

M5 MAILLET: We won't object to that
deci si on.
---(Laughter)

THE CHAI RPERSON:  No, but | have a

duty here to be sure that the parties are not notivated

by anything else, that they're confortable in their
deci si ons.
MR. ALEXAN KULBASHI AN:  Ch, we're
confortabl e.
THE CHAlI RPERSON:  Ckay.
MR. ALEXAN KULBASHI AN:  Thank you.
M5 MAILLET: This wll be a short
afternoon then, M. Chair.
THE CHAlI RPERSON:  Fi ne.
DR FRANCES HENRY, Resuned:
RE- EXAM NATI ON BY MS MAI LLET:

M5 MAILLET: Dr. Henry, you concl ude

in your report that the material you reviewed

constituted hate material, hate nessages.
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DR HENRY: Yes.

M5 MAILLET: Now, there was a
suggestion during cross-exani nation that the materi al
was sinply political in nature.

Now, having reviewed the materi al
t hrough your cross-exam nation, ny only question is,
has your opinion changed regarding the nature of the
material in these websites?

DR HENRY: No, not at all.

M5 MAILLET: That's it.

THE CHAI RPERSON: That's really it.

M. WVarman?

MR WARMAN: | have no further
guesti ons.

THE CHAI RPERSON:  Wel |, thank you for
com ng today, but it's not really -- | don't want you
to think that your return was in vain because, | nean,

we took advantage of the one-day break for everyone to
review all of their material and examine all the
issues, and that's the result.

So, | thank you very nuch

It's up to you if you'd like to | eave
or not. W have a couple of outstanding i ssues we need
to resolve, dates and venue and so on.

Let's go through the fornmalities.
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My under st andi ng, fromwhat | heard
yesterday during the case nanagenent neeting that we
conducted, was that the Conmm ssion has no further
evi dence to | ead; correct?

M5 MAILLET: That's correct, this
cl oses our case.

THE CHAI RPERSON: As for the
conpl ai nant ?

MR, WARMAN:  Yes.

THE CHAI RPERSON: And t he
respondents al so indicated that they did not intend to
| ead any evidence either; is that correct?

MR. ALEXAN KULBASHI AN: That's
correct.

MR. RI CHARDSON: That's correct.

THE CHAI RPERSON:  So, evidence is
cl osed then?

M5 MAI LLET:  Yes.

THE CHAI RPERSON:  Now, so what we
need to do - and I will also say for the record,
al t hough our conference call yesterday was recorded,
there was a nutual understandi ng, consent on
everybody's part, that we do not proceed to |egal
subm ssions i medi ately, that everyone receives copies

of the transcript.
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| al so encouraged everyone to prepare
sonmething in witing in advance of people's subm ssions
in order to organize their own thoughts and to assi st
t he Tri bunal

MR RICHARDSON: Sorry to cut you
off, M. Chair.

THE CHAlI RPERSON:  Yes.

MR RI CHARDSON: Wuld that be
submitted to you or subnmtted to everybody?

THE CHAI RPERSON: | don't require
that they be submtted to each other, this is not that
type of process.

It's hel pful that the Tribunal | ook
at the material in advance of your argunents, if you
can. |I'mnot talking a long time in advance, maybe a
day or two - we've been using e-mails, for instance -
so, if you choose to e-mail the Tribunal, let's say,

t hree working days prior to give nme sone tine to | ook
at it, it will help me understand where you're going in
your argunents and we can engage, perhaps, in a nore

i nfornmed di scussion if any questions arise, rather than
my trying to sort of |learn where you' re going as you
submt each | egal subm ssion

So, | think that would be

appr eci at ed.
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We need to find sone dates now and
t he i ssue of venue.

Now, on that point -- M. \Warman?

MR, WARMAN: | was just going to get
nmy cal endar, sorry.

THE CHAI RPERSON: | don't know
whether | will deal with dates first or venue. | guess
"1l deal with venue.

| took sonme notes here on this
guestion. | heard both parties. At one point M.
Warman said he was going to nake a written subm ssion
but then in light of our discussions yesterday, he nade
it clear that it wasn't necessary.

| think | understand his perspective,
| understand everyone's perspective.

In effect, | think the conpl ai nant,
"1l say at |east suggested or requested at the close |
think of the last day that the | egal argunents take
place in OGtawa, and | heard fromthe two respondents a
resi stance to that request.

And ny understanding fromthe
Comm ssion's perspective is that it will appear,

Comm ssi on counsel w |l appear wherever the Tribunal
may be hol di ng the hearing.

M5 MAILLET: That's correct.
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THE CHAI RPERSON:  The conpl ai nant
noted the expenses related to his having to attend the
hearing in the Toronto area.

He al so put into question a reference
to a statutory provision that may |imt the ability of
the Tribunal, the authority of the Tribunal to
conpensate for those expenses.

Al t hough, perhaps, that issue does
not end right there, | think there is certainly one
recent decision in, | think it was the Brown case, that
may perhaps touch on this point, so it may not be the
final word -- section 54 may not be the final word on
t hat questi on.

Bot h respondents, on the other hand -
and | want to be clear and | want this issue to be
addressed, by the way. | often refer to respondents,

i n parentheses here, as the two individuals before ne,
and yet the conplaint tal ks about websites.

| would like that issue to be
addr essed sonehow, particularly by the conpl ai nant and
Comm ssion, |I'd |ike to know what we are dealing with
exactly, but the reality is that | have in front of ne
two physical respondents, M. Richardson and M.

Kul bashi an; so when referring to the respondents in the

course of this discussion or ruling, if you will, I'm
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real ly speaking about the two individuals before ne.

So, the two respondents reside,
broadl y speaking, within the G eater Toronto Area; one
gentleman is in Hamlton, but it's at least within a
commuting distance, if | can say.

The venue that's been used until now,
whi ch has been QGakville, has not prevented either of
them or neither of the parties, for that matter, from
at t endi ng.

|"malso mndful that in matters
involving the Internet the place, or ***|ieu of a cause
of action is not necessarily sinple to determ ne but,
in this present case, based on the evidence that | have
heard to date, all of the evidence, | would suggest at
this point, it is clear that the alleged groups
involved in the nmaking of the websites - all eged
groups - were in southern Ontario, that the conputer
that was seized in a previous case, the contents of
which are at issue in the present case was | ocated in
southern Ontario, and that the key lay witness for the
conpl ai nant and the Conmi ssion, aside fromthe
conpl ainant hinself, was a police officer from London,
Ontario, at the tine at least. He's since retired from
t hat force.

The respondents al so assert personal
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factors that prevent themfromattending a hearing in
Otawa, including issues of personal health and child
care.

They al so note that they have very
nodest neans. One respondent indicates that he is a
reci pient of financial aid and the other is a full-tine
st udent .

They have both offered to drive to
Otawa and return in the evening of the same day in
order for |legal subm ssions to occur, but it is ny
opi nion that |egal argunents nmay exceed one day, based
on what | have seen to date, and | do not think it is
proper to expect a party to drive five or nore hours
and then properly be in a position to plead a case.

In order to resolve this problem
therefore, | feel it necessary to turn to technol ogy -
considering that the case turns so nmuch on technol ogy -
and, nanely, that of the technol ogy of video
conf er enci ng.

We are dealing with |egal argunent
here and I do not have any concern about conducti ng
this part of the hearing in such a manner.

Sonme Tribunal nenbers, and | nyself,
woul d feel perhaps that certain w tnesses should not be

heard by video conferencing, but | have used video
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conferencing in the past for, let's say, |less inportant
wi tnesses and | have used it for |egal subm ssions, and
| amquite satisfied with the process.

That still |eaves the question of
where the Tribunal itself will sit. | feel that the
Tri bunal nenber should sit where his physical presence
can be of greatest assistance.

The respondents are not represented
by counsel, and fromtheir frequent questioning of the
Tribunal, it is evident to me that their famliarity
with the | egal subm ssions process is fairly limted.

On the other hand, it is ny
understanding - | could be corrected on this point -
that the conplainant's profession is that of a | awer.
He has also participated in at |east one previous Human
Ri ghts conpl ai nt process of which I'maware, which | ed
to a final decision fromthe Tribunal

Taking all the circunstances into
account, | believe that it would be fair and just for
this Tribunal to conduct the closing argunent phase of
the hearing in the Toronto area, in the presence of
vi deo conferencing facilities.

The i mages woul d be re-broadcast to
the Tribunal's offices situated in downtown Otawa,

where the conpl ai nant, and anyone el se for that matter,
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woul d be free to attend.

| have even verified with the
Tribunal, as far as |'mconcerned, the Tribunal's
registry, the cost for such facilities would be borne
by the Tribunal for the usage of the video conferencing
facilities. | would expect, however, that Conm ssion
counsel would attend the hearing in Toronto.

The facilities in Toronto are not
determ ned, but one option that apparently is
avai l abl e, assuming there is availability of the space,
woul d be, for instance, the Federal Court building in
downt own Toronto, but that has to be determ ned.

So, that is the option | put forth.

Now, | will also be clear on this.

M. Warman indicated yesterday that his own preference
woul d be to be physically present, even if this option
was afforded to him but | |eave the option open to
you, M. Varnman.

| think the Tribunal woul d appreciate
knowi ng in advance if it is your intention to conme to
Toronto, in any event, so that we do not just rent
facilities or book facilities here at least - in Otawa
it is not a problem in Otawa there is no question -
but it would be just the Toronto portion.

But | | eave the option open to you.
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| don't want you to make any rash deci si ons.

| think it is one where, | amof the
opinion, that it is a question of principle, which is
just fine, but fromthe perspective of a fair hearing,
| don't think that your interests would be harned in
the slightest by your being present in Gtawa for that
portion of the hearing.

| really feel that ny presence
physically before the respondents would give greater
assistance to the proper functioning of the Tribunal
process. | think it would be the nost efficient way to
run this portion of the hearing.

And | guess that covers that point.

Now, that neans dat es.

Now, | do want you to have tine to
review the material, and I'malso mndful of at |east
one respondent's issues with | ate Novenber, early
Decenber for exanms, and | nyself amquite full in ny
schedule, so realistically | believe we would be
| ooki ng at post-New Year, a hearing date sonme tinme in
the New Year, but I'"'mwlling to hear from others.

It is not many days, of course,
think logically two days may seemsufficient. | don't
know. 1'd like to hear fromyou

But M. Levac was suggesting,
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nonet hel ess, we book three just to be safe. W have
run | ong before in this case.

So, | think I turn to you now If
anyone wants to suggest dates or nunber of days, |
woul d be glad to hear you.

M5 MAILLET: M. Warnman can correct
me if he isn't of the same view, but | believe that the
Comm ssi on and the conpl ai nant together would not be
nore than a day. W may even be done in half a day,
maybe a little | onger, but...

THE CHAI RPERSON: The advant age now
is that we know that you will have tinme to do your
homewor k, so to speak, and prepare sonmething in witing
i n advance, so that may quicken things if |I have
sonmet hing before nme, | nean, you can just followit, |
think it should allow things to progress nore quickly
t hat way, so...

M5 MAI LLET: And as far as
Comm ssion's dates, towards the end of January to
m d- February | amunavailable. OQher than that, at the
begi nni ng - -

THE CHAI RPERSON: End of January to
m d- February. Allow ne to | ook, please. This is ny
schedul e and Tribunal's schedul e here.

| was avail able the | ast week of
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January and the first week of February, but you are
not ?

M5 MAI LLET: Yeah.

THE CHAlI RPERSON:  Ckay.

So, that puts -- and | am not
avai |l abl e the week of February 14th - anot her
Val entine's Day spent away from my spouse, albeit, in
Mont r eal .

But the week of February 21st onwards
right now | amconpletely available right now, if we're
| ooking at that period. | cannot | ook at the previous
period really, the holidays is not a time that's
preferred, and | see fromthe week of January 4th |I'm
avai |l able, but then I'moff to Bathurst for a week,

t hen back to Montreal and Laval for the second week --
or the third week of January and the fourth week
' m back in Bathurst.

| don't want to set other dates in
the nonth of January.

M5 MAILLET: There's always the first
week of January.

THE CHAI RPERSON: See, that neans --
t hat overbooks ne for the week of January. | do have
other priorities than just hearing cases.

M5 MAILLET: Ckay.
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THE CHAI RPERSON: | do have to be
able to have sone days to wite decisions.

M5 MAILLET: Well, perhaps if we
could hear from M. Warman to see what --

THE CHAI RPERSON:  And | point out,
yes, the first week, we lose | think the Monday of that
week. | don't think that's an appropriate tinme.

So, how about - well, is it too far
away February 21st at all?

M. Warnman seens concer ned.

MR. WARMAN: My preference is, of
course, to conplete the case.

THE CHAI RPERSON:  As soon as
possi bl e.

MR WARMAN: In its fullness, as soon
as possible but, you know, understanding the needs of
the parties and say, | wll obviously nmake nyself
avai |l abl e for whatever dates are determn ned.

|"m sure you are well aware of the
hi story of the case and how long it has taken to cone
to fruition,.

THE CHAI RPERSON:  Yes, of course.
It's not the only one.

MR. WARMAN:  No, no, not by any

nmeans.
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THE CHAI RPERSON: To be fair, nost of
t hese cases on ny schedul e are, although the dates are
advancing at the Comm ssion, the conplaints are com ng
gui cker now.

It's true, the only tine that | see
nmysel f as being avail abl e personally, because those two
weeks are not avail abl e January, February for M
Maill et--

M5 MAILLET: Just let nme see if | can
confirmthat.

THE CHAlI RPERSON:  Yes.

M5 MAILLET: |If the week of January
24th we could start on the Mnday --

THE CHAI RPERSON:  24th I'min your |ovely
provi nce of New Brunsw ck.

M5 MAI LLET: Because the week of the
31lst to the 1st I'm away, so..

THE CHAI RPERSON: We have no choi ce.
It's only the January 4th peri od.

Well, how are you on the January 4th?
It really upsets ny schedule, but...

MR. ALEXAN KULBASHI AN:  January 4th.

THE CHAI RPERSON:. That's the first
days right after the holidays.

MR, ALEXAN KULBASHI AN: It woul d be
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ri ght before our holidays.

THE CHAI RPERSON: Oh yes, so you
celebrate with the other cal endar.

MR. ALEXAN KULBASHI AN. O right into
our hol i days.

THE CHAI RPERSON: No, that's right,
Christmas falls on the 6th.

It appears to nme we're | ooking at the
February 21st period, M. Warnman.

Are you avail able that far away, M.
Kul bashi an?

MR, ALEXAN KULBASHI AN:  Yes.

MR. RI CHARDSON:  (noddi nQ)

THE CHAI RPERSON:  Maybe, let me just
go of f the record.
---Discussion off the record

THE CHAI RPERSON: So, it appears
everyone is avail able February 21st, the week of
February 21st, and we will finalize the exact dates of

that, depending on availability of hearing roons, and

S0 on.

When can you advi se us, M. Warnman,
about which option? | nean, you have already advised
me, but | really want you -- are you really in a

position to make a definitive decision at this point?
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MR, WARMAN: Yes.
THE CHAI RPERSON:  You are. You wl|

attend?

MR, WARMAN:  Yes.

THE CHAI RPERSON:  Even if you change
your m nd- -

MR. WARMAN: | appreciate that.

THE CHAI RPERSON: --around Chri stnas
time, we can still adjust for it.

So then, we have venue then. For the
time being it | ooks |ike, how about Qakville, does
anyone have any objection to returning to Cakville?

Do you?

MR. WARMAN:  Maj or centres are
easier, so Toronto, but Cakville being between Ham |ton
and Toronto is fine with ne.

MR. RI CHARDSON: Actually Qakville is
probably a | ot nore convenient, |ike, M. Varnman

probably doesn't know Ontario very mnuch.

THE CHAI RPERSON: | think he's from
Ontari o.

MR. RI CHARDSON: Any tinme you get
stuck in Toronto, | mean, you're looking at a |lot nore

expenses, plus...

THE CHAI RPERSON: |''maware of the
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traffic problem

| think QGakville has turned out quite
wel |l actually. | nmean, all things considered, | think
it's easy to get here fromthe airport and parking is

easy and so on, so | think Gakville is fine.

Al right. So, that |eaves us -- so,
we wll determ ne a |ocation, naybe the sanme hotel and
the exact dates also we will informyou about.

Now, we have a nunber of documents
that were Exhibit R 2, correct, that were - this is
important to me now - some of themwere not referred to
at all, so those will have to be renpved.

There are others, if you recall, M.
Kul bashi an, that were marked for identification

MR ALEXAN KULBASHI AN:  Yes, |
remenber those too.

THE CHAI RPERSON: And, as | indicated
to you, if there was no i ndependent or other testinony
properly identifying the docunents, they would al so be
removed, and the associ ated testinony.

Now, | know that you were just
putting themreally to the witnesses and the w tnesses
were giving answers that may or may not have been
directly linked to the docunents thensel ves.

| think I will take their answers in

StenoTran



© 00 N oo o B~ wWw N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

2963

context when | review their answers on those docunents,
because on occasion it was just to put a proposition to
a witness, if | recall.

MR, ALEXAN KULBASHI AN:  Yes.

THE CHAI RPERSON: | think for the
record I"'mgoing to be nore selective in ternms of how I
treat the questioning relating to those docunents.

Perhaps if the parties want to draw
my attention to anything specific in their argunents,
they can do so, but it's not entirely evident to ne
that the mere fact that documents were referred to had
any effect on the nature of the answer that was
provi ded by the wi tnesses, but the docunents will be
renoved

MR, ALEXAN KULBASH AN:  We're aware
of that.

THE CHAI RPERSON:  You' re aware of
t hat ?

MR, ALEXAN KULBASHI AN:  Yes.

THE CHAI RPERSON: So, M. Levac has
provided ne with a list of what those docunents are, if
you would like to take note.

From appendi x | of R 2, pages 14 to
22, that's inclusive | assune, right, are to be

removed -- oh, have been produced.
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REG STRY OFFI CER:  Yes.

THE CHAI RPERSON: These are the ones
t hat have been produced, all right. [It's the inverse.

So, pages 14 to 22 have been
pr oduced.

And then in appendix Il, pages 1 to
16 have been produced, as has page 18, as have pages 23
to 29 inclusive.

Oh, okay, also add page 3 of appendi x
| which is the photocopy of the notebook of the police
of ficers.

Then we have appendix |11, pages 3
and 4 have been produced, page 18 has been produced and
page 21.

Not hi ng from appendi x |V was
pr oduced.

And as |'ve indicated, all docunents
mar ked for identification are going to be renoved from
the official record.

M. Levac points out to ne that many
of the docunments that were in the | ast appendi x are
also found in HR-1; right, but that's fine then

MR. ALEXAN KULBASHI AN:  Right. So,
in the situation -- was anything identified from

appendix 1V, or sorry, it was just, |ike, marked for
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i dentification purposes?

THE CHAI RPERSON: | think you nake a
poi nt there.

MR. ALEXAN KULBASHI AN:  If it was
stuff that was found in HR 1, would it just be --

THE CHAI RPERSON: | doubt anyt hi ng
woul d have been identified that we woul d have produced
somewhere el se, | think someone woul d have pointed it
out .

MR. ALEXAN KULBASHI AN:  Ckay.

THE CHAI RPERSON: As | ong as
sonet hi ng has been produced it's in the record. | wll
consider all docunents that have been produced.

If it so happens that we did not
i ncl ude anot her copy that canme out of R 2, it doesn't
pose a problem

MR. ALEXAN KULBASHI AN:  Ckay.

THE CHAI RPERSON: (Okay. Is there
anyt hi ng el se?

My understanding is that all the tabs
of HR-1 were produced.

MR. ALEXAN KULBASHI AN: All the tabs.

THE CHAI RPERSON: Al l the tabs were.
That's what we said yesterday, correct.

|'ve al so had occasion -- there is
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sonmething I do want to ask you about.

| decided to | ook at the CD Rom whi ch
is HR-2, it's in evidence, on ny conputer and I was
able to click and open just about everything, even the
ones that were Qutl ook Express docunents woul d open up
the Qutl ook Express in ny conputer and | was able to
see them but | was not able to view what appear to be
the Mcrosoft CQutl ook Docunents.

It would say - | don't know what
t echni que woul d have been involved in opening it, maybe
changing my own M crosoft Qutl ook to adopt the
directory that was in the CDto do so. | don't want to
get too nmuch into the technicality.

MR. ALEXAN KULBASHI AN: It's possible
that it m ght have just not been used, it m ght have
just been like a dummy docunent.

THE CHAI RPERSON: There were a | ot of
files that seened to be associated with it.

So, maybe it's sonmething that you
could look into fromall sides perhaps. | nean, in
effect, | have a piece of evidence in front of ne that
| cannot consult.

Because it was HR-2, it's a docunent
of the Human Ri ghts Comm ssion, nmaybe the Conmi ssion

could inquire into this and, if there are pages, if
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there are nunerous pages that this entails, maybe they
coul d be photocopi ed and provi ded, or converted into a
format that we could all read.

| don't know if that was the case for
the respondents’ inability to read those docunents.

Now, | don't even have ny CD drive
with ne at the nonent, but there's at |east one folder
that's called Qutlook and | think you click in it and
there's what | ooks |ike an in-box and an out-box file,
which when | followed a simlar procedure with the
Qutl ook Express files | was able to view the e-mails
that were sent in and the e-nmails that went out, but |
was not able to view, in a simlar way what occurred
wi th Qutl ook.

So, perhaps | should have advi sed the
parties earlier on, we may have dealt with this in
evi dence, but | was working under the assunption when
realized this problemonly a few days ago that it was
just ny conputer and not the others because | didn't
hear any conments fromthe respondents about this.

So, if soneone could ook into this
and see what's in there?

M5 MAI LLET: Yes.

THE CHAlI RPERSON: And advi se the

Tri bunal .
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M5 MAI LLET:  Yes.

THE CHAI RPERSON:  And if it provokes
any sort of additional questions fromthe respondents,
we'll deal withit.

If there's an issue that arises out
of it, informM. Levac and maybe we'l|l do a conference
cal I.

But it appears to ne it just m ght be
my conputer's inability to open it up. The Qutl ook
have on ny conputer is the one that links into the
networks at our office. So, maybe that's the reason
why it refused to look into that out-box.

Al right.

M5 MAI LLET:  Yes.

THE CHAI RPERSON: | think that's
about it.

|s there anything else? W're al
done?

kay. So, we'll see you next tine,
next year.

REG STRY COFFICER: Al rise.

---Wereupon the hearing adjourned at 2:45 p. m
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| HEREBY CERTI FY THAT t he
foregoing is a true and accurate
transcri pt of the proceedings to
the best of nmy skill and
ability.

Beverley Dillabough, C S R
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